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JUDGMENT 
 

1. The case of the prosecution as unfolded in the FIR may, in a narrow 

campus, be stated as follows: 

On 23.04.2014 in the afternoon, an altercation ensued between the informant 

namely Mrs. Yappi Horo and her husband following some domestic issues. In the 

evening, the accused who is the brother-in-law of the informant entered her 

house and attempted to assault her. Then the husband of the informant came 

forward to intervene. The accused then, picked up an axe lying in the courtyard 

and gave a blow on the head of the husband of the informant who succumbed to 

his injuries on the spot. The accused fled away from the place of occurrence. 

Hence, the FIR was lodged by the informant who is the wife of the deceased. 

2. Based on the said FIR, Tezpur PS Case No. 464/2014 U/s 302 IPC was registered 

and the investigation commenced. After completion of all the steps of 

investigation, police laid charge-sheet against the accused above-named U/s 302 

IPC. On appearance of the accused, the copies of relevant documents were 

furnished to him in compliance of Sec. 207 CrPC and the case was committed to 

the learned Court of Sessions as per Sections 209 CrPC, by Smt. B. Kshetry, Ld. 

Addl. Chief Judicial Magistrate, Sonitpur, Tezpur, and thereafter, the case was 

transmitted to this Court for trial.  

3. Having heard learned counsel for both the sides and also having gone through 

the materials on record, my learned predecessor had framed charge u/s.448/302 

of the IPC against the accused person. The contents of the charges were read 

over and explained to the accused to which he pleaded not guilty and claimed to 

be tried. 

4. During trial, prosecution has examined as many as 11 (eleven) witnesses in 

support of its case including the medical officer and the investigating officer. On 

closure of the prosecution evidence, the accused was examined u/s 313 CrPC. 

The defence examined one witness as Defence Witness. At the end of the trial, 

arguments advanced by learned counsel for both the sides were heard at length. 
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POINTS FOR DETERMINATION 

 Whether the accused person above-named on 23.04.2014in the evening, 

committed house trespass by entering the house of the informant and 

thereby committed an offence punishable u/s.448 of the IPC? 

 Whether on the same day and time, the accused committed murder of 

Mato Horo, the husband of the informant and thereby committed an 

offence U/s 302 of the IPC? 

DISCUSSION, DECISION AND REASONS FOR THE DECISION 

5. Before delving into detailed discussion and appreciation of the evidence on record, it 

would be appropriate to have a brief glance at the evidence adduced by the 

prosecution.  

A BRIEF GLIMPSE OF THE EVIDENCE ON RECORD: 

6. Let me begin by looking into the medical evidence on record. PW4 (Dr.D.K.Borah) is 

the medical officer who conducted postmortem on the dead body of Lt. Mathu Horo, 

S/o: Sri Joyram Horo of Village: Rangajan Miri under Tezpur PS. The examination was 

done vide Borghat OP GD Entry No. 360 dated 23.4.2014. It was conducted at 

Kanaklata Civil Hospital at Tezpur on 24.4.2014 at 12:10 pm. The deadbody was 

escorted by Constable 712 Anil Kumar Das, Suresh Horo, Rajen Horo and Ganga 

Horo. On examination, PW4 had given the findings as follows: 

1) External Appearance: A male dead body was seen lying on the top of post 

mortem table wearing a violet colored sporting, a white half ganji, light yellow 

towel and a brown jangia. 

2) Eyes are closed and swollen. Mouth was closed. Bleeding was seen from both 

nostrils. Semen was present. No faecea seen. Rigor mortis was partial (The 

dead body was examined around thirty six hours after death) 

3) Scalp intact. Skull left parietal and temporal bone broken to several pieces 

about 2”x1” area. 

4) Membrane torn over the temporo-occipital region on left side. Left side of the 

brain broken under the broken skull with free blood. 

5) Thorax was pleura and larynx healthy. Both lungs were pale with occasional 

black pigmentation.  

6) Pericardium healthy. Heart empty. Vessels healthy. 
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7) Abdomen: Walls peritoneum mouth, pharynx esophagus healthy. Stomach: 

Only secretion was present. 

8) Small intestine: Distended by gas. Large intestine: Distended by gas and 

faeces. 

9) Liver, kidney, bladder were healthy. Organs of generation were healthy. 

Semen was present.  

10) Injury was ante-mortem. 

OPINION: It was opined that the deceased Matho Horo died of head injury. 

7. Ext-2 is stated to be the Post Mortem Report and Ext-2 (1) is the signature of PW4 

and Ext-2 (2) is the signature of Joint Director, Medical and Health Services, Tezpur. 

In his cross-examination, PW4 had stated that the date in the Post Mortem Report 

was written as 24th April, 2012 but it ought to have been 24th April, 2014. He had also 

stated that under his signature, PW4 had written the date as 24.4.2014. He had also 

stated that the injury mentioned in Ext-2 may be caused by fall on hard substance.  

8. PW1 (Smt. Yapi Horo) is the informant of this case. Her evidence goes to show that 

the incident occurrence at daytime. She was cooking food. Her husband wanted to 

have meat and she told that she would cook meat. At that time, the accused entered 

their house and started assaulting her. Then, a scuffle took place between her 

husband and the accused. PW1 tried to intervene and separate them but at that 

time, the accused picked up an axe lying in the courtyard of the house and inflicted a 

blow on the husband of PW1 with that axe as a result of which, the husband of PW1 

died at the spot. The incident took place in the kitchen. The accused then, told PW1 

that he would also kill her after getting released from jail after three months. The 

accused then went to police station. Police came at about 8 pm and took away the 

dead body. PW1 also handed over the axe with which the accused dealt the blow on 

the deceased and police seized the same. PW1 then lodged an FIR on the following 

day whereon she put her thumb impression. 

9. In her cross-examination, PW1 had stated that there was no animosity between the 

accused and the deceased but they were not in the habit of visiting the houses of 

each other. She was cooking food and then her husband got enraged with her for not 

cooking meat and assaulted her. The house of the accused was adjacent to the 

house of PW1. She had also stated that at the beating of her husband, she loudly 

cried and having heard her cries, two men came to their house. One was Sunil and 
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another was Rajen. At that time, the accused crossed the wall of the house of PW1 

and came to their house. At that time, PW1 was crying. Police came to the PO on the 

very night of the occurrence. She had denied a suggestion that she did not state to 

police that she was assaulted by the accused. She had also denied a suggestion that 

the axe was held by her husband and there was a scuffle among the accused, PW1 

and her husband and incidentally, the husband of PW1 received injuries. She had 

also denied a suggestion that she had enmity with the accused and so, she had given 

false evidence against the accused.  

10. PW2 (Smt. Chowni Horo) had deposed in her evidence that the deceased was her 

eldest son and the accused was her younger son. On the alleged day of occurrence, 

she went out for her work and when she returned home at around 5 pm, she saw the 

dead body of the deceased at the courtyard. She also got to know that a “marpit” 

(mutual fighting/fracas) took place between the accused and the deceased who was 

her eldest son. The eldest son came to assault the accused and then the accused 

killed him. The accused also went to police station after the incident. Police came to 

their house on the same evening. PW2 had also deposed that police seized an axe 

from the house of the deceased. 

11. PW2 stated in her cross-examination that she did not see the occurrence herself. She 

had also stated that she used to stay with the accused and when she returned to her 

house, she did not notice any injury on the dead body. She also did not meet the 

accused.  

12. PW3 (Sri Lakhiram Kutum) had deposed in his evidence that he was the village 

headman and knew the accused, the deceased and the informant. On the alleged day 

of occurrence, while PW3 was at home, he was informed by one Bongu Horo that the 

accused had killed Mato Horo. He immediately informed the police about the incident 

and came to the house of PW1 where he saw the dead body of Mato Horo lying in 

the veranda of the house. He also saw bleeding injuries on the head of the deceased. 

PW1 had then, shown an axe to PW3 and told him that the accused had killed her 

husband with that axe. Police came to the PO and seized the axe in presence of PW3 

who also put his signature on the seizure memo which is Ext-1 and Ext-1 (1) is his 

signature. Material Ext-1 is the said axe which he identified in the court. Police took 

the dead body for Post Mortem examination. PW3 also got to know that the accused 

surrendered before the police on the same day. 
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13. In his cross-examination, PW3 had stated that he did not see the “marpit” himself 

and also admitted that he did not state to police that one Bongu Horo had informed 

him about the occurrence. He denied the defence suggestion that Bongu Horo did 

not give him any information and also that he was not given any information that the 

accused had killed the deceased and also that he did not inform the police about the 

incident. He admitted that he did not state to police that blood was oozing out from 

the head of the deceased. He further stated that PW1 had shown him the axe and he 

had also stated that Material Ext-1 is the said axe which was shown to him by PW1. 

14. PW5 (Sri Rajen Horo) had deposed in his evidence that the accused and the 

deceased were own brothers and both of them were cousin brothers of PW5. On the 

alleged day of occurrence, he was attending a marriage ceremony at 18th Mile and 

one Suresh was also with him. Suresh was telephonically informed that Matho Horo 

was murdered. The cross-examined of this witness was declined. 

15. The evidence of PW6 (Sri Mangra Horo) goes to show that on the alleged day of 

occurrence, he was not at home. While he was returning home, his uncle Robet Horo 

had informed him that his brother Buwas Horo had killed his elder brother Matho 

Horo. He came home and saw his elder brother lying in the courtyard. He then, called 

the nearby people. The gaonburah had also come who had also informed the police. 

Police came and took away the dead body for postmortem examination. His uncle 

Robet Horo had told him that the accused had killed the deceased with an axe on his 

head. 

16. In his cross-examination, PW6 had stated that the deceased married Yapi Horo, a hill 

tribe woman. He denied a suggestion that Yapi Horo and the deceased used to 

quarrel with each other. He had also stated that he did not see the occurrence 

personally. While he was coming to his house, his uncle was going from the PO. PW6 

had admitted that he did not state before any authority except in the court that his 

uncle Robet Horo informed him that the accused had killed Matho Horo with an axe 

and thereafter, he came home, called the nearby people and also that the gaonburah 

came and informed the police and that police came and took away the dead body. He 

had also stated that when police came and took away the dead body, he was not 

present because he went to inform other people about the incident. He had also 

denied a suggestion that he had given false evidence before the court as he had 

good relationship with the informant.  
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17. PW7 (Sri Sukra Kerkata) had deposed in his evidence that he knew the accused and 

the deceased and on the alleged day of occurrence, when he returned from his duty, 

his daughter Basanti told him that the accused had killed his brother Matho Horo. In 

his cross-examination, he had stated that he had not seen the occurrence personally. 

His house was near the house of the informant and the deceased. He had also stated 

that the informant and the deceased used to quarrel with each other and also 

indulged into mutual fight. He had also stated that on one earlier occasion, the 

informant had assaulted her husband with a lathi. 

18. PW8 (Sri Dhanowa Kandolona) had deposed in his evidence that he was not at home 

on the day of occurrence and he went to his duty. When he returned from his duty, 

his wife Sabitri told him that the accused had killed his elder brother with an axe. 

Police came and asked PW8 to show the house of the deceased and so, he had 

shown the house to police. 

19. His cross-examination goes to show that he had not seen the occurrence personally. 

He did not know how Matho Horo was killed. Prior to this occurrence, the informant 

and the deceased used to indulge into tussle. The informant and the deceased were 

not in talking terms immediately prior to the occurrence. He did not see any weapon 

used in the commission of the offence. He had denied a suggestion that the 

informant had killed her husband and also that he had given false evidence. 

20. PW9 (Sri Ganga Horo) had deposed in his evidence that on the day of occurrence, 

while he returned from his duty, his wife told him that the accused had murdered 

Matho Horo. He could not see the dead body when he visited the PO as the dead 

body was already taken away. He had stated in his cross-examination that his house 

is situated at a distance of about 3 Km from the house of the deceased and also that 

he did not know how Matho Horo died. 

21. PW10 (Suresh Horo) had deposed in his evidence that he knew both the accused and 

the deceased. He returned from Bihar and on the following morning, he got to know 

that the accused had killed Matho Horo. He could not see the dead body because it 

was taken away. In his cross-examination that he had not seen the occurrence but 

only heard about the occurrence. He had also deposed that he did not know how 

Matho Horo died. 

22. PW11 (Gopal Singha) being the investigating officer of this case had deposed that on 

23.4.2014, he was posted as I/c of Borghat Police Outpost and on that day, at 
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around 6 pm, the accused Buwaj Horo had appreared in the police outpost and told 

that he had killed his brother Matho Horo by assaulting him with an axe. He 

surrendered before the police. Accordingly, GD Entry No. 360 dated 23.4.2014 was 

made and the accused was taken into custody. He informed his superior authority 

and left for the PO. He noticed the dead body of Matho Horo lying in the courtyard. 

As it was dark, inquest could not be done on the dead body. He recorded the 

statements of the witnesses. The wife of the deceased had produced an axe and 

informed that the accused committed the crime by the said axe. The said axe was 

seized vide seizure memo which is Ext-1. A sketch map of the PO was prepared 

which is Ext-3. Inquest was done over the dead body on the following morning and 

the same was sent for post mortem examination. During the inquest, PW11 noticed 

that blood was coming out of the mouth and nose of the deceased and there was 

also an injury towards the back left side of the head. Ext-4 is the inquest report. On 

24.4.2014, the wife of the deceased lodged an FIR in Borghat OP and after making a 

GD Entry being No. 370 dated 24.4.2014, the FIR was sent to Tezpur PS for 

registration of a case. Ext-5 is the said FIR and Ext-5 (1) is his signature. Post 

mortem examination report was collected and after completion of investigation, he 

laid chargesheet against the accused U/s 302 of the IPC which is Ext-6. Material 

Exhibit 1 is the axe which was seized by him from the wife of the deceased with 

which, the accused allegedly killed the deceased. 

23. In his cross-examination, PW11 had deposed that the incident occurred on 23.4.2014 

and the FIR was received on 24.4.2014. On 23.4.2014, the accused surrendered 

before the police. He made a GD Entry No. 360 dated 23.4.2014 before leaving to the 

PO. He also started investigation after making the aforesaid GD Entry. He recorded 

the statement of the witnesses 23.4.2014 and some witnesses were examined after 

receiving the FIR. He conducted the inquest at Kanaklata Civil Hospital while the 

dead body was kept on a stretcher. The dead body was sent to Civil Hospital on the 

very night by a vehicle and the dead body was kept in the morgue at night. He had 

also stated that he did not send the axe to FSL for examination. He did not notice 

blood stain on the seized axe. When he reached the PO, he found the informant and 

the mother of the deceased. He denied the suggestions by the defence that he did 

not properly investigate into the case and also that he recorded the statements of the 

witnesses as per the version of complainant. He had also denied the defence 

suggestion that the accused did not surrender before the police and confessed about 
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killing of his brother and also that the chargesheet was filed against the accused 

without there being any material against the accused. 

24. ARGUMENTS CANVASSED: 

The learned Addl. P.P. had vigorously argued that in this case, the prosecution has 

been able to bring sufficient convincing materials and evidence to prove the charge 

against the accused. It was also argued that the evidence of PW1 who is the star 

witness of this case, clearly goes to show that the accused inflicted the fatal blow on 

the head of the deceased with an axe which resulted in immediate death of the 

deceased. There is nothing, as argued, in the evidence of PW1 to disbelieve her 

evidence and as such, this court can safely rely on her evidence. It was further 

argued that the evidence of the eye witness has received corroboration from the 

medical evidence on record and as such, the accused is liable to be convicted and 

punished as per the charge brought against him. 

25. Per contra, learned defence counsel had vehemently argued that the entire case of 

the prosecution is based only on the evidence of a solitary witness and the court has 

to be slow while accepting the evidence of a solitary witness. It was further argued 

that the evidence of PW1 cannot be accepted to be true for the reason that she is the 

wife of the deceased and therefore she is a related as well as an interested witness. 

It was further argued that the evidence of DW1 has clearly gone to show that the 

accused was with him while the alleged occurrence took place and thus, the defence 

has been able to establish the plea that the accused was elsewhere when the 

occurrence took place and so, it raises a reasonable doubt on the veracity of the 

prosecution case. Based on the aforesaid arguments, it was finally submitted that the 

accused is entitled to acquittal in this case.  

26. I have duly considered the arguments advanced by learned counsel for both the 

sides. Let me now, scrutinize the evidence on record in the light of the laws relevant 

to the present case and the arguments canvassed. 

SOLITARY WITNESS::EVIDENCE OF PW1 :: RELIABILITY: 

27. There is no denying the fact that the entire case of the prosecution is based on the 

evidence of PW1 who is the lone eye witness of the case. No other witness has seen 

the occurrence. PW2 who is the mother of the accused as well as the deceased came 

to the PO after the occurrence and she saw the dead body of the deceased Matho 

Horo lying in the courtyard of the house. She then got to know that there was a 
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ruckus between the accused and deceased Matho Horo and the accused had killed 

the deceased. Admittedly, she is not an eye witness. PW3 who was the village 

headman reached the PO upon being informed about the occurrence by one Bongu 

Horo. From his evidence, it is however, clear that having reached the PO, he saw the 

dead body of Matho Horo lying in the courtyard. He also noticed injury on the head 

of the deceased with blood oozing out. PW1, the wife of the deceased had then 

shown him an axe and told that the accused had killed her husband with that axe. He 

had also identified the said axe which is the weapon of offence as Material Ext-1 

which was seized by police vide seizure list which is Ext-1. PW3 is also a witness to 

the seizure of the axe which he duly admitted in his evidence. There is nothing in the 

evidence of PW3 to disbelieve his evidence at least to the extent of the facts which 

he deposed. 

28. PW5 only got the information about the murder of the deceased by his brother who 

is the accused. He admittedly did not see the occurrence. PW6 who is another 

brother of the deceased and the accused as well, could know about the incident while 

he was returning home. He came to his house and saw the dead body of Matho Horo 

lying in the courtyard and then, he called the nearby people. He also saw PW3 at the 

PO who is the village headman. He thus, admittedly did not see the occurrence 

except that he saw the dead body of his deceased brother lying in the courtyard. 

PW7 got to know from his daughter Basanti that the accused had killed his brother 

Matho Horo. However, the said Basanti was not examined by the prosecution and as 

such, the evidence of PW7 to the extent that the accused had killed his brother would 

be hearsay. 

29. PW8 is also not an eye witness. His evidence barely shows that while he returned 

from his duty, his wife Sabitri had informed him about the fact that the accused had 

killed his brother Matho Horo with an axe. Thus, his evidence is also no less than 

hearsay as his wife was not examined in the case.PW9 also deposed in his evidence 

that having returned from his duty on the alleged day of occurrence, he got to know 

from his wife that the accused had murdered Matho Horo. PW9 came to the PO but 

could not see the dead body as the same was already taken away by police. PW10 is 

also a reported witness and his evidence does not lend any substantial support to the 

case of the prosecution. Thus, visibly, the entire case of the prosecution is based on 

the evidence of PW1 alone who is the only eye witness of the occurrence. But before 
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looking into the evidence of PW1, it is necessary to have a look at the settled position 

of law which is relevant to this case: 

30. Law has never given prominence to the number of the witnesses examined over the 

quality of the evidence adduced in a case. To put it differently, it is the quality of the 

evidence adduced and not the number of the witnesses which is to be looked into by 

a criminal court. Sec. 134 of the Evidence Act also clearly provides that no 

particular number of witnesses shall in any case be required for the proof 

of any fact. Moreover, in the case of Bhimappa Chandappa Hosamani V. State 

of Karnataka, reported in (2006) 11 SCC 323, the Hon‟ble Apex Court had 

observed as follows: 

“This Court has repeatedly observed that on the basis 

of the testimony of a single eye witness a conviction 

may be recorded, but it has also cautioned that while 

doing so the Court must be satisfied that the testimony 

of the solitary eye witness is of such sterling quality 

that the Court finds it safe to base a conviction solely 

on the testimony of that witness. In doing so the Court 

must test the credibility of the witness by reference to 

the quality of his evidence. The evidence must be free 

of any blemish or suspicion, must impress the Court as 

wholly truthful, must appear to be natural and so 

convincing that the Court has no hesitation in 

recording a conviction solely on the basis of the 

testimony of a single witness.” 

31. With the above observations in mind, when the evidence of PW1 is examined, it 

would be seen that she has clearly deposed in her evidence that the incident 

occurrence at daytime. She was cooking food. Her husband wanted to have meat and 

she told that she would cook meat. At that time, the accused entered their house and 

started assaulting her. Then, a scuffle took place between her husband and the 

accused. PW1 tried to intervene and separate them but at that time, the accused 

picked up an axe lying in the courtyard of the house and inflicted a blow on the 

husband of PW1 with that axe as a result of which, the husband of PW1 died at the 

spot. The incident took place in the kitchen. The accused then, told PW1 that he 

would also kill her after getting released from jail after three months. The accused 
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then went to police station. Police came at about 8 pm and took away the dead body. 

PW1 also handed over the axe with which the accused dealt the blow on the 

deceased and police seized the same. PW1 then lodged an FIR on the following day 

of the incident. 

32. What is relevant to point out here is that from the cross-examination of PW1, it 

appears that there was no enmity between the accused and the husband of PW1. 

Moreover, PW1 had also clearly denied a defence suggestion that she had enmity 

with the accused and so, she had given false evidence against the accused. 

Otherwise also, the defence could not bring any evidence on record to show that 

there was enmity between the accused and the deceased or PW1 so as to convince 

that there is possibility of false implication. Thus, from the evidence of PW1, it clearly 

transpires that the accused took up an axe lying in the courtyard and gave a blow on 

the head of Matho Horo by means of the said axe who immediately died. The 

evidence of PW1 receives full corroboration from the medical evidence on record. The 

doctor (PW4) who conducted the post mortem examination on the dead body of 

Matho Horo had clearly stated in his evidence that left parietal and temporal bone of 

the skull were found broken into several pieces of about 2”x1” area. The doctor has 

also opined in Ext-2 which is the PM Report that the deceased died of head injury. 

Thus, the oral evidence of PW1 has received full corroboration from the medical 

evidence as well.  

33. This apart, the weapon of offence i.e. the axe with which the accused dealt the fatal 

blow to Matho Horo was immediately handed over to the police and the same was 

also seized by police vide Ext-1. PW3 had also deposed in his evidence that upon his 

arrival at the PO, PW1 had immediately shown him an axe and told that her husband 

was killed by the accused with that axe. The said axe was also produced by the 

prosecution in the court during trial which is Material Ext-1 and the same has been 

identified in the court by PW3 and also by PW11.  

34. Moreover, it further appears from the evidence of PW1, PW2 and PW3 that the 

accused had surrendered before the police on the same day of occurrence. This 

evidence of the above witnesses has been supported by the investigating officer 

himself who is PW11. He had deposed that on 23.4.2014 while he was serving as I/C,  

of Borghat Police Outpost and on that day, at around 6 pm, the accused Buwaj Horo 

had appeared in the police outpost and told that he had killed his brother Matho Horo 

by assaulting him with an axe. PW11 also stated that the accused had surrendered 
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before the police and accordingly, GD Entry No. 360 dated 23.4.2014 was made and 

the accused was taken into custody. He also informed his superior authority and left 

for the PO.This evidence could not be shown by the defence to be untrue. Thus, from 

the aforesaid evidence, it become clear that the accused had surrendered before the 

police of Borghat OP on 23.4.2014 at 6 pm. I do not see any reason on the part of 

the accused to surrender before the police on 23.4.2014 if he did not commit any act 

as deposed by PW1. Thus, this conduct of the accused in surrendering before the 

police is undoubtedly relevant U/s 8 of the Evidence as subsequent conduct of the 

accused and in my humble opinion, it is also a circumstance which lends support to 

what PW1 has deposed before the court. 

35. In view of the aforesaid aspects of the evidence of PW1 coupled with the other 

circumstances, it appears to me that the evidence of PW1 is of sterling character and 

does not suffer from any infirmity. She has no reason to falsely implicate the accused 

as there was admittedly no animosity between her and the accused. Moreover, she 

had immediately shown the weapon of offence, i.e. the axe to PW3 when he visited 

her house after the occurrence. She had also handed over the same to police when 

the police visited her house on the very evening of the occurrence. The same was 

also seized by police in presence of PW3 who had signed the seizure memo as a 

witness. These apart, the evidence of PW1 also receives pointed corroboration from 

the medical evidence on record. All these facts clearly go to show that there is 

a ring of truth in the version of PW1 and as such, in my opinion, her 

evidence is wholly reliable. 

RELATIONSHIP OF PW1 WITH THE DECEASED AND INTERESTEDNESS: 

36. The learned defence counsel had further argued that PW1 was the wife of the 

deceased and as such she was a related and an interested witness and so, no implicit 

reliance can be placed on her evidence unless her evidence is corroborated by the 

evidence of independent witnesses. This aspect of the argument has been duly 

considered by me. It is relevant to point out here that in the case of Gurdev Raj Vs 

State of Punjab, reported in (2009) 2 SCC (Cri) 389, the Hon‟ble Apex Court 

had an occasion to observe as follows: 

“In our opinion, the trial Court was wholly right in 

holding that Rajani Bala and Pooja were no doubt 

relatives of the deceased but they could not be 

termed as 'interested' witnesses. The Court was also 
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right in further stating that close relatives would be 

most reluctant to spare the real assailant and would 

falsely implicate an innocent person.” 

37. In the case of State of Rajasthan Vs Smt. Kalki and another, reported in AIR 

1981 SC 1390, the Hon‟ble Apex Courtdealt with a situation which is almost 

identical to the case in hand. While appreciating the evidence of a lone eye witness 

who was the wife of the deceased, the Hon‟ble Apex Courthad observed as 

follows: 

“As mentioned above the High Court has declined to 

rely on the evidence of P.W.1 on two grounds: (1) she 

was a "highly interested" witness because she "is the 

wife of the deceased", and (2) there were 

discrepancies in her evidence. With respect, in our 

opinion, both the grounds are invalid. For, in the 

circumstances of the case, she was the only and most 

natural witness; she was the only person present in the 

hut with the deceased at the time of the occurrence, 

and the only person who saw the occurrence. True, it is 

she is the wife of the deceased; but she cannot be 

called an 'interested' witness. She is related to the 

deceased. 'Related' is not equivalent to 'interested'. A 

witness may be called 'interested' only when he or she 

derives some benefit from the result of a litigation; in 

the decree in a civil case, or in seeing an accused 

person punished. A witness who is a natural one and is 

the only possible eye witness in the circumstances of a 

case cannot be said to be 'interested'. In the instant 

case P.W. 1 had no interest in protecting the real 

culprit, and falsely implicating the respondents.” 

38. In the present case also, PW1 is the wife of the deceased and she is the only eye 

witness because she happened to be in the house along with the deceased who was 

her husband, when the accused inflicted the fatal axe-blow on the deceased causing 

his instant death. PW1 is thus, a natural witness and it is also less likely that she 

would falsely implicate the accused to shield the real culprit.  
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39. In the case of Ram Bharosey Vs State of UP, reported in (2010) 1 SCC 722, the 

Hon‟ble Apex Court had further held thatan interested witness is one who is 

interested in securing conviction of a person out of vengeance or enmity or 

due to disputes relating to properties. There is no such evidence forthcoming in 

the present case to cloud the credibility of the evidence of PW1. For the aforesaid 

reasons, I am unable to agree with the defence argument canvassed before me. 

PLEA OF ALIBI VIS-A-VIS THE PROSECUTION CASE: 

40. The „rule of alibi‟ is incorporated in the Sec.11 of the Indian Evidence Act, 1872 which 

deals with the „When facts not otherwise relevant become relevant‟. The word 

„alibi‟ means „elsewhere‟ and is used as a defence that when the occurrence took 

place, the accused was so far away from the place of occurrence, and it is extremely 

improbable that he would have participated in the crime.In the case of Binay Kumar 

Singh and Others Vs State of Bihar, reported in AIR 1997 SC 322, the Hon‟ble 

Apex Court had observed as follows: 

“The Latin word alibi means "elsewhere" and that word is used 

for convenience when an accused takes recourse to a defence 

line that when the occurrence take place he was so far away 

from the place of occurrence that it is extremely improbable 

that he would have participated in the crime. It is a basic law 

that in a criminal case, in which the accused is alleged to have 

inflicted physical injury to another person, the burden is on the 

prosecution to prove that the accused was present at the 

scene and has participated in the crime. The burden would not 

be lessened by the mere fact that the accused has adopted the 

defence of alibi. The plea of the accused in such cases need be 

considered only when the burden has been discharged by the 

prosecution satisfactorily. But once the prosecution 

succeeds in discharging the burden it is incumbent on 

the accused, who adopts the plea of alibi, to prove it 

with absolute certainty so as to exclude the possibility 

of his presence at the place of occurrence. When the 

presence of the accused at the scene of occurrence has 

been established satisfactorily by the prosecution 

through reliable evidence, normally the court would be 
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slow to believe any counter evidence to the effect that 

he was elsewhere when the occurrence happened. But 

if the evidence adduced by the accused is of such a quality 

and of such a standard that the court may entertain some 

reasonable doubt regarding his presence at the scene when 

the occurrence took place, the accused would, no doubt, be 

entitled to the benefit of that reasonable doubt. For that 

purpose, it would be a sound proposition to be laid 

down that, in such circumstances, the burden on the 

accused is rather heavy. It follows, therefore, that 

strict proof is required for establishing the plea of 

alibi.” 

41. Coming to the case in hand, it would be seen that the plea of the accused is that he 

was not present at the place of occurrence at the time as alleged by the prosecution. 

In order to substantiate the plea, the accused had examined DW1 (Sri Khudra Gore) 

as a witness on his behalf. In order to properly appreciate the plea of alibi raised by 

the defence, it is necessary to have a look at the entire evidence of DW1. 

42. DW1 has deposed in his evidence that he knows the accused and the informant of 

this case. His house is situated at a distance of about 1 Km from the house of the 

accused but they reside in the same village. The incident occurred sometime in the 

year 2014. On the day of the occurrence, he along with the accused went to catch 

fish in a nearby river. While they were catching fish, they heard that a “marpit” had 

taken place in the village. They came back to the village and went to the house of 

the deceased wherefrom the noise arose. They found the deceased lying in the 

veranda. The name of the deceased was Matho Horo. He also heard from people that 

the deceased had a quarrel with his wife Yapi Horo. 

43. In his cross-examination, DW1 had stated that he had come to the court to give 

evidence along with the accused. He had denied a suggestion given by the learned 

Addl P.P. that he had falsely stated that the deceased had a quarrel with his wife on 

the day of the alleged incident. He had also denied a suggestion put forward by the 

learned prosecutor that the accused being his close friend, he had given false 

evidence suppressing the truth in order to screen the accused from legal punishment. 

He had also denied a suggestion that the accused dealt a blow on the head of the 

deceased with an axe on the day of the incident and caused his death. 
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44. I have considered the above evidence of DW1 in its entirety but I am of the 

considered view that the evidence of DW1 is unworthy of credence and the same 

cannot be accepted as true. The reason for my such conclusion is that:- Firstly, the 

accused had not given any suggestion to any of the prosecution witnesses during 

cross-examination that at the time of the alleged occurrence, he was catching fish in 

the river along with DW1 and so, his presence at the PO is not at all possible. If this 

was the plea of the accused, he ought to have given at least a suggestion to each of 

the prosecution witnesses so as to satisfy the court that his plea of alibi is not an 

afterthought. Secondly, the accused during his examination U/s 313 CrPC also did 

not explain about the fact that he was elsewhere at the time of the occurrence and 

so, his presence at the PO is impossible.Thirdly, the presence of the accused at the 

PO at the time of the occurrence is well-established by the evidence of PW1 whose 

evidence is of sterling character and inspires confidence of the court. On the other 

hand, the defence has failed to show from the evidence of DW1 that the accused was 

at such a distant place at the time of the occurrence that his presence at the PO is 

not only highly improbable but also absolutely impossible.Last but not the least 

reason is that the evidence of PW11 clearly establishes the fact that the accused 

surrendered before the police of Borghat Police Outpost on 23.4.2014 at 6 pm. For 

the aforesaid reasons, it cannot be said that the accused had been able to 

prove the “plea of alibi” with absolute certainty as required under the law. 

Therefore, the “plea of alibi” raised by the accused must fail.  

CONCLUSION: 

45. Thus, on total analysis of the evidence on record, it convincingly appears to me that 

the evidence on record is sufficient enough to establish that the accused, on 

23.4.2014, committed criminal trespass into the house of PW1 and dealt an axe-blow 

on the head of the husband of PW1 resulting in his instant death. I am also fully 

convinced that the “plea of alibi” raised by the accused is entirely cooked-up and 

afterthought.     

46. In the result and for the reasons and discussions made herein above, I have 

no hesitation in my mind in holding that the prosecution has succeeded in proving 

the case against the accused namely Sri Buwaj Horo beyond all reasonable doubts. 

He is hence, found guilty of the offences u/s 448/302 of the IPC and 

convicted accordingly. 
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47. As the conviction has been recorded u/s 448/302 of the IPC and the offence U/s 302 

of the IPC is punishable with death or imprisonment for life and also with fine, the 

provisions of Sec. 360 of the CrPC or of the Probation of Offenders Act, 1958 cannot 

be invoked.  

48. HEARING ON QUESTION OF SENTENCE: 

Sec. 235 (2) of the CrPC is a mandatory provision of law. The court is required to 

hear the accused on the question of sentence. But in the case of Ram Deo 

Chauhan @ Raj Nath Vs State of Assam, reported in AIR 2001 SC 2231, the 

Hon‟ble Apex Court had made a pertinent observation which goes as follows: 

“When the conviction is under Section 302 IPC (with or without the 

aid of Section 34 or 149 or 120B of IPC) if the Sessions Judge does 

not propose to impose death penalty on the convicted person it is 

unnecessary to proceed to hear the accused on the question of 

sentence. Section 235(2) of the Code will not be violated if the 

sentence of life imprisonment (SIC) awarded for that offence without 

hearing the accused on the question of sentence.” 

49. This is indeed not a case which falls in the category of “rarest of rare 

cases”. So, on conviction as afore-stated, the accused namely Sri Buwaj 

Horo is sentenced to suffer rigorous imprisonment for 6 (Six) months U/s 

448 IPC. He is further sentenced to suffer imprisonment for life and to pay 

a fine of Rs.5000/- (Five thousand), and in default of payment of fine, to 

suffer RI for 3 (Three) months u/s 302of the IPC. Both the substantive 

sentences of imprisonments are directed to run concurrently.  

50. The seized article may be destroyed/disposed of as per lawin due course. 

51. Let a free copy of this judgment be forthwith furnished to the accused person.  

52. Forward a copy of this judgment to the District Magistrate in compliance of Sec.365 

CrPC. 

Given under my hand and seal of this court on the17thday of July/2019. 

Typed and corrected by me: 

 

Addl. Sessions Judge, 
Sonitpur:: Tezpur. 
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APPENDIX 
 

PROSECUTION WITNESSES:  

PW1 (Smt. Yapi Horo) 

PW2 (Smt. Chowni Horo) 

PW3 (Sri Lakhiram Kutum) 

PW4 (Dr.D.K.Borah) 

PW5 (Sri Rajen Horo) 

PW6 (Sri Mangra Horo) 

PW7 (Sri Sukra Kerkata) 

PW8 (Sri Dhanowa Kandolona) 

PW9 (Sri Ganga Horo) 

PW10 (Sri Suresh Horo) 

PW11 (Gopal Singha) 

PROSECUTION EXHIBITS: 

Ext-1: Seizure Memo. 

Ext-2: PM Report 

Ext-3: Sketch map of PO 

Ext-4: Inquest Report 

Ext-5: FIR 

Ext-6: Chargesheet.  

Material Ext-1: An axe 

DEFENCE WITNESSES: 

DW-1 (Sri Khudra Gore) 

DEFENCE EXHIBITS: 

None.  

 

Addl. Sessions Judge, 
Sonitpur:: Tezpur. 

 


